
[---I COUNCIL COMMUNICATION 

AGEIiOA T I T L E :  ronsidtration of  an OrdlndnCr re lc i trry  t o  the rryulallon 
of  ddU" businesses. 

MEETING DATE: Mdy 6, 1992 

PREPARED B Y :  City Attorney 

RECOMMENDED ACTION: Council considerdtlon of  the attached ordinance 
regulating the location and manner o f  operatton 
of adult businesses. 

BACKGROUND: The recent opening of an adult bookstore In 
downtown Lodi has pointed out that the city 
presently has no specific regulations for such 
uses other than those applicable t o  all businesses 

generally. This has resulted in a great deal of discusslor on the 
advisability of having specific regulations for adult businesses. 

The attached draft ordlnance has been prepared to deal not on?). with 
existing businesses, but t o  try to anticlpate situations which may arise a t  
s m  future date. 

The proposed ordinance would cover not only adult bookstores. but vldeo 
arcades and theaters showing adult films, stores whicl, sell arttcles of an 
adult nature. "laodeling studios' which are in reality merely places where 
nude entertainment is offered, and newsracks offerlng sexually orlented 
M ter ial . 
Th+- draft has been prepared using a number of ordinances from other 
JU ,dictions ds models. and reflects to the best of ny ability 
acconnodatfons for recent court decisions. It is fundarnentally a zoning or 
land use regulation rather than a w n a l  statute. 

v. Playtime Theaters point out that difference 
between and ordinances aimed at controlling 
conduct. The U. 5 .  Suoreme Court said a reaulation ailned at the 'secondarv ~ ~ ~. .~ ~~ ~._.. 
effects" of  adult busin'esses (such as w; etc.) MY be proper. ho*eVer. 
an attempt to directlx control the "cmnlcation' aspects of adult books or 
films will probably fail on First Amendment grounds. 

I 



For this rcdson, I bellevt an dttemot t o  requtre bdckqround chechs on 
operators of adult buslnesse% uould fail becduse i t  M T ~ S  dined mare a t  
individuals than loIra uses. 
The only case on point found was Genurd v Cit of Peoria (1980: 619 F.2d 
1203. where Peoria's Ordinante ~ ~ , ~ ~ g + c ~ i r c  check of adult 
business operators was overturned. Although mnicipalit1es can. for 
example. investigate operators of maswge parlors, t h d t  act7vrty has no 
First Amendment protection. 

:lac i o m n i t y  Development Director has recormended thdt these businesses not 
be subject to use permits. since Lodi has traditionally mintdined good 
land use control without utilizing use peraits as extensively a s  other 
Cities. Admitted1 , many other Cities' ordinances required use pernits dS  d 

dSSOCidted with issudnce of these use permits was the reason the OrdindnCeS 
*ere Overturned. 

As discussed above. the draft ordinance covers situations not yet faced by 
Lodi but which could feasibly occur. These include adult newsracks. gift 
shops, mUdeling studios, etc. The ordinance does not, hcuever. cover 
'CdbaretS". i .e..  nightclubs where 'adult" entertainment such as topless 
dancing, might be offered. They were not included because these uses 
present an entirely new set of considerations. Taverns or nightclubs 
already exist all over the City, and separation requirements would create 
m j o r  problems. If i t  is desired to  regulate adult entertainment in these, 
d specific set of regulations ! m l d  probably be required. Council direction 
on this point i s  requested. 

It i s  also true that no restrtction on doing business with minbrs under 18 
years of age is included. This was anitted because first. that seems to go 
beyond "secondary effect' regulation and also. State law governing Such 
things as contributing ?o the delinquency of minors may already have 
p r e q t e d  the field. 

As drafted, the chief effects of this ordinance are: 

part of the regu T story process. but In many cases. the broad discretion 

1 )  To require l.MH)-foot separations from schools. churches. care 

Regulates the exterior appearance o f  the buildings where adult 

centers, playarounds and other adult businesses; 

2) 
businesses are carried on; 

3) 

4) 
be visible from the front of the premises. 

Regulates h w r s  of operation; and 

Requires that the interior o f  film or video tape vicwing booths 



Title: Consideration of  ordtndnce relatirq f o  the reqL .ion of  adult 
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t'relininary calculations indicate thdt because of the actua l  patterns of 
Lodi's residential zones. it would have been difficult t o  establish 
separatinni from such restdentidl loner without severely limiting potential 
locations for  adull businesses. Prior caSes such dS C_LI~ of Stanton v_r 
Cox -_ have held thdt where separation requtrenents leave t o o T G i T t ~ < - i o r  
such uses, the ordinance my be tnvalidated. 

The attached ordinance was drafted t o  avoid that problem. Adult bubinesses 
are presently d l h e d  in all industrial and commercial zones. Calculatinq 
sepdrations based on these eaistlng conditions lndicates there would s t f  1 1  
be about 635 acres of industrldl and 85 acres of carcislly-zoned properly 
usable for ddult burloess locations. 

Since the present business on South fdcrdmento Street is within 1.000 feet 
of Several perks. churches and schools, it should be reaeRbercd that even i f  
this ordinance i s  adopted. the existing business would be grandfathered fn 
a s  a prior nonconforming use. t t  m l d  be allowed t o  continue for an 
undetermined amount of  time under tne existing regulations for nonconforming 
uses unless the Council chooses to establish an amortization schedule. Even 
if that WdS done, it would s iwly  require that the operator relocate t o  d. 
conforntng locdtion at the end of the specified period. Uhether that IS 
desirable is a question for Council discretion. 

FUWING: None determined. 

Respectfully submitted. 

City Attorney 
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ORDINANCE 110. 1550 

A l l  ORDINANCE OF THE C I T Y  COUNCIL OF THE C I T Y  OF ;OD1 
RELATING TO THE REGULATION OF ADULT RUSINESSES 

I l i i i i i - S D i i l . 5 j j . l i i i i i i . . . i E = l i i i l E i i S = = = = = = = ~ = = = = = = = = = = = = = = = = = = = = = ~ =  

BE I T  ORDAINED BY THE C I T Y  COUNCIL OF THE C I T Y  OF LOO1 AS FOLLOWS: 

__ S E C T I O l l  1. Chapter _- . Adul t  Businesses, i s  hereby added t o  the 

Lodi Municipal Code t o  redd as fol lows: 

Chapter 

ADULT BUSINESSES ___ 

Section 1. 

Section 2. D e f i n i t i o n s  

Section 3.  Location o f  Adu l t  Businesses 

Section 4 .  Appearance o f  Premises: Adver t is ins  Displays 

Section 5. Viewing Booths: V i s i b i l i t y  

Section 6. Hours of Operation 

Section 7. 

F i nd i ngs 

Severabi 1 i t y  

Section 1. Findings. 

The C i t y  Council o f  the C i t y  of Lodi f inds  and declares t h a t  

a d u l t  businesses, by t h e i r  nature, generate c e r t a i n  secondary e f fec ts  

unless regulated. These inc lude b l i g h t ,  downgrading o f  neighborhoods. 

lowering o f  property values, and d tendency t o  a t t r a c t  undesirable 

persons who may engage i n  c e r t a i n  types of cr imina l  conduct. 

Experience i n  other c i t i e s  has shown that  where adu l t  businesses are 
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concectrdtcd, neiqhbcrhoods deteriorate and t h e  a r e a s  k c o m e  less 

desirable places in which to work dad liwe. To avoid these secondary 

effects. t h i s  ordinance is intended to prevent concentrations of such 

uses in a single area, and t o  regulate to the extent permitted by law 

the manner in which adult businesses are conducted. 

Section 2. Definitions. 

A. "Adult business" shall include the following: 

1. "Adult bookstore" means any comercia1 establishment that has 

25% or mare of its stock in books. magazines. photographs. 

drawings, video tapes, films, or other representations which 

describe or depict specified sexual activities or specified 

anatomica 1 areas. 

2. "Adult gift shop" means any conmercial establishment that has 

in its stock articles or  merchandise more than 25% o f  which iS 

characterized o r  distinguished by emphasis on matter depicting Or 

describing specified sexual activities or specified anatomical 

areas. 

3. "Adult newsrack" means any coin operated machihe or device 

dispensing material substantially devoted to the depiction of 

specified sexual activities o r  specified anatomical areas. 

4 .  "Adult theater" means any commercial theater or place O f  

businers which presents live entertainment, closed circuit 

television, video tapes, films, o r  slides more than 25: of which 



dre chardclerired or dlstinguished by rmphesl'. on mstter 

depictlng or descrtbing specifled Sexual dcttvltles or speclfled 

dnatOmlCd1 dredl. 

5. "Adult video establishment" medns dn ertablishmebt dealing in 

the sale or rental of vrdco tapes or cassettes for use or viewing 

on or off the premises, and having 25: or more of its stock in 

trade l n  materlal which is characterized or distingulshed by its 

emphasis on matters depictlng or describing specifled sexual 

activitles or specifled anatomical dreas. 

6. 'Modeling studio' means any business or establishment which. 

for any form of consideration. provides the services of a live 

human model. either wholly or partially nude, for the purpose Of 

allowfng custcaners or patrons t o  paint. sketch. draw, photograph 

or reproduce by other method an image of or upon such model. 

8. "Child care center' means any business or establishmht licensed 

by the State of  California for child care or day care services. 

C. 'School' means an institution, either public or private. for 

instruction i n  courses of study required by the CalifOtnh 

Education Code or which is maintained pursuant to standards Set 

by the State Board of Education. This includes nirsery school. 

kindergarten, elementary school, junior high school, senior hiqh 

school, or special institution of  learning under the jurisdiction 

of the State Department of Education. 
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C .  '\pectfted sesual actlv*ttr\- rean$: 

I .  Deptctton or dercrtprton o f :  

4 )  Actual or stmlateG reaual tntercourse. fvllst*o. 

cunn 1 1  lngus. best i a  1 t ty . sodomy. rdGomsoch1 IF,, 

anal Inqus. coprophi 1 (a .  necropht lia. or pedophi 1 (a; 

b) Clearly depicted human gecitalr tn a s t a t e  of sexual 

s t  iu 1 a t  ton or  a rousa 1 ; 

Fondling or touching of nude h u w n  gcnitali, w b l c  

ngions. buttocks or female breasts; 

d )  m n  excretion, urination, menstruation. raginal or 

anal irrlgatlon; or 

Anv codination of the foregoing. 

cj 

e) 

E. 'Specified anatatcrl areas' means: 

I .  less than colrpletely and opaquely covered: 

Hursn genitals or pubic region; a) 

b) Buttocks; 

c) Female breasts b e l a  a point ilnadiately above the 

top of the areolae; and 

I f .  Hrnan male genitals in a dlscernibly turgid or erect 

state. even if completely and opaquely covered. 

Section 3. location of Adult Businesses. 

From and after adoption of this ordinance, no person shall 

establish. conduct or pemit to be established or conducted any adult 

business within 1.000 feet Of any church, school. playground. Child 

care center, or other adult buslnrss. 



For purposes of this section, the distance between uses $hall be 

measured in a straight line w”+out. recard to intervening structures 

from the closest exterior L’r each business or use. 

Adult businesses in existence on the effective date of this 

chapter are deemed non-conforming uses which may continue subject to 

the provisions of Section 17.69.030 of this Code. 

Section 4. Appearance of Premises: Advertislng Disp- 

A. The exterior appearance of buildings housing adult businesses 

shall not be inconsistent with the external appearance of cclmnercial 

structures already constructed or under construction within the 

imediate neighborhood so as to cause blight, deterioration. or 

substantially diminish or impair property values i n  the neighborhood 

where such business is located. 

B, No adult business shall display in any fashion or location 

visible to persons on any public street or sidewalk any sign, poster. 

photograph, or display of merchandise or stock in trade depicting 

specified sexual activity or specified anatomical areas. 

Section 5. Vfeuing Booths: Visibility. 

No adult business in which is located one or more viewing booths 

for the purpose of  viewing films. cassettes. or video tapes 

Characterized by emphasis on matter depicting sptcified sexual 

activities or specified anatomical areas shall be maintained or 

operated unless the complete interior of such booths or enclosures 

where films or tapes are viewed is visible from the entrance to such 
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premises. No partially or fully enclosed or concealed booths shall be 

permitted. 

Section 6. Hours of Operation. 

No adult business as defined herein with the exception o f  adult 

newsracks shall remain open between the hours o f  2:OO a.m. aad 8 : O O  

a.m., and all patrons, customers, and visitors shall be excluded 

therefrori during those hours. 

Section 7. Severability. 

If any sectton, subse, ion. sentence, clause or portion of this 

chapter is, for any reason, held to be invalid or unconstitutional by 

the decision of a court of competent jurisdiction, such decision shall 

not affect the validity of the remaining portions of this article. The 

City Council of the City of Lodi declares it would have adopted this 

chapter and each section. subsection, sentence, clause or portion 

thereof irrespective of the fact that any one or mare sections. 

subsections, sentences. clauses, or portions thereof should be declared 

invalld or unconstitutional. 

SECTION 2. All ordinances and parts of ordinances in tonflict 

herewith are repealed insofar as such co.iflict may exist. 

SECTION 3. This ordinance shall be published one time in the "Lodi 

News Sentinel". a daily newspaper of general circulation printed and 

published in the City of Lodi and shall be in force and take effect 

thirty days from and after its passage and approval. 
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Approved t h  1 s day of 

At test :  

J- . J R. 
Mayor 

ALICE M. REIMCHE 
City Clerk 

TSI=.IIIICIPIIIII..IIIIII.lllrlPPTDIPII=======~~C~=~~-~~~*S===~==~=*~.== 

State o f  Ca l i fo rn ia  
County of San Joaquin, ss. 

I. Al ice  M. Reimche. City Clerk  o f  the City o f  Lodi. do hereby c e r t i f y  
tha t  Ordinance No. 1550 was introduced a t  a regular meeting o f  the C i t y  
Council o f  the C i t y  o f  Lodi held May 6 .  1992 and was thereaf ter  passed, 
adopted and ordered t o  p r i n t  a t  a regu lar  meeting o f  said Council he ld  

, 1992 by the fo l l ow ing  vote: 

Ayes: Council Members - 
Noes: Council Members - 
Absent: Council Mernbers - 

Abstain: Council Members - 

I f u r t h e r  c e r t i f y  t h a t  Ordinance No. 1550 was approved and Ligned by 
the Mayor on the date o f  i t s  passage and the same has been published 
pursuant t o  law. 

ALICE M. REIMCHE 
City Clerk 

Approved as t o  Form 

BOBBY W. McNATT 
C i t y  Attorney 
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CITY COUNCIL 

W t S  W PINKfRTDN. MIlw 
PHILLIP A PtNNlNO 

MIlwF-kmpm 
W I D  M. HlKHMlN 

K K  A. YfGLOCL 

IOHN R. nrudvl WMR 

CITY OF LODI 
CITY HALL, 221 WEST PfNf STREET 

PO. BOX 3(106 
LOOI. CALlfORNIA 95241-1910 

(2091 334-5634 
F U  I209l J I + M S  

September 15, 1992 cc- 6 
CC/-/' 

f 
Charles A. Pacheco, Enquire 
Pacheco L Pacheco. Inc. 
910 Florin Road, Suite 201 
Sacrauanto, CA 95831 . 
Subject: KARRN A. RAY: MASSAGE TBClUiICIAN LICENSB 

mar Hr. Pacheco: 

PUrSIIMt to our conversation of September 15, 1992 and the stipulation and 
agreement of the Lodi city coyncil at it. meting of August 5, 1992 
regarding your client, Karen A. Ray, returned herevith in your client's 
MasMge Technician License. 

At the August 5, 1992 meeting, the Council had stipulated that should the 
chargen of a violation of California Penal Code Section 647tb) ox a related 
OffenSO ba diwissed. your client would retain her Massage Technician 
LiCenSe. Since the District Attorney's office has decided not to press the 
charge against your client, the Mansage Technician's License i n  therefore 
re turned. 

Sincerely, 

808 w. McnAl-r 
City Attorney 

m:vc 
enclosure 

CC: Lodi city Council nenbera 
Detective Matt Foster 
City Clerk 
Revenue Manager 
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